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Editorial
Dear Reader,

Tax law changes almost as often as 
the seasons. In some countries, such 
as the United States and Canada, the 
seasonal changes have been more 
drastic as of late, while in others, such 
as Germany and the Netherlands, they 
have been more mild or incremental. 
However, before we get into the ever 
changing nature of Tax Law I would 
like to extend a special thank you to 
our good friends at our US member 
firm Kutchins, Robbins & Diamond, 
Ltd. for sponsoring this season’s 
newsletter.

President Trump’s tax policies con-
tinue to be a hot topic. The tax changes 
in the US are generally favourable to 
US businesses, though lamentations 
have been expressed by our member 
firm in Mexico regarding the negative 
impact that the new fiscal policies will 
have on Mexican business.

Winter seems to have descended 
upon tax havens. The Netherlands has 
historically been viewed as a (respect-
able) tax haven. However, as one of our 

Dutch members writes, it is question-
able whether this is still accurate, even 
though some EU parliamentarians may 
still perceive it to be a tax haven.

While it may be winter for some 
aspects of tax planning, spring will 
always come to other aspects and 
other jurisdictions. In Canada, a tax 
reform proposal that would have been 
extremely harmful was ultimately soft-
ened and to some degree abandoned. 
The EU court constrained measures by 
Germany to implement rules against 
treaty shopping. Tax planning will al-
ways become more complex and chal-
lenging as taxation systems mature, 
but there will always be opportunities 
for our clients.

Robert R. Worthington
Global Vice Chairperson of
the GGI International Taxation
Practice Group (ITPG)

Upcoming GGI International
Taxation Practice Group (ITPG)
meetings: 

➜ 19 April 2018 
 GGI ITPG Meeting
 at the GGI European
 Regional Conference
 Berlin, Germany
  
➜ 21 June 2018
 GGI ITPG Meeting
 at the GGI North American
 Regional Conference
 Denver, CO, USA

➜ 18 October 2018
 GGI ITPG Meeting
 at the GGI World Conference
 Buenos Aires, Argentina

➜ 30 November 2018
 GGI ITPG Meeting
 at the GGI Asia-Pacific 
 Regional Conference
 Bali, Indonesia

Diary

Disclaimer  – The information provided in this newsletter came from reliable sources and was prepared from data assumed 
to be correct; however, prior to making it the basis of a decision, it must be double checked. Ratings and assessments reflect 
the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the content. This 
publication is for GGI internal use only and intended solely and exclusively for GGI members.
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US Tax Compliance
for Foreign Students

By Greg Reedman

For many years, people from around 
the world have dreamt of coming to the 
US and starting anew. With the prog-
ress of technology, and the drastic de-
crease in transportation costs over the 
past decades, the doors have opened 
to those who wish to pursue the ben-
efits of the US diversified education 
system. Unfortunately, the domestic 
laws are very complex and quite often 
foreigners aren’t aware of their report-
ing and disclosure obligations within 
the US.

Many individuals are surprised 
that they can be subject to a foreign 
tax system while temporarily residing 
in the US Many students don’t have 
a desire to stay in the US once their 
education journey comes to an end 
and they simply want to return to their 

homeland or relocate. Yet others find 
opportunity in what US has to offer 
and they decide to stay upon comple-
tion of their degree.

Whether an individual decides stay 
or go elsewhere, they need to be aware 
of the rules one must abide to and the 
associated tax consequences. Many in-
dividuals are aware of, or have heard 
of, the phrase ‘worldwide taxation’ and 
know that it is connected to US taxa-
tion. However, it takes some digging 
into the Internal Revenue Code to fig-
ure out what it really means. The irony 
of being present in the US is that it can 
be difficult to obtain a green card or 
become a US citizen; however, within 
the United States tax system one does 
not have to have a green card or be a 
US citizen to be subject to the same tax 
law as other American citizens.

The US tax law system recognises 

individuals as resident aliens for tax 
purposes if one meets either the physi-
cal presence test or the bona fide resi-
dence test. For the sake of this article, 
the underlying assumption is that one 
comes to the US for educational pur-
poses; therefore, the physical presence 
test applies. The physical presence test 
basically states that if a person is in the 
US for more than 183 days during the 
year, one is deemed to be a US resident 
in the realm of the US tax system (it in-
cludes certain look-back periods as well, 
and a condition that one is at least pres-
ent in the current year for 31 days).

Many foreign students don’t work 
or at least don’t make any income 
while attending undergrad or graduate 
school. However, it’s not the income 
that the foreign students should be 
concerned about but the disclosure 
obligations about their foreign affairs 
and their impact on the US tax system. 
There are specific tax disclosure forms 
that need to be completed in order to 
comply with US laws.

One example is foreign students 
within the US educational system who 
are children of wealthier individuals 
and whose parents deposit money into 
a foreign account whereby the funds 
are available in a US bank account for 
the student’s withdrawal and everyday 
access – they will need to be aware of 
the proper forms to complete.

What this translates to is that even 
though one may not make any income 
within the US and have nothing else 
here but the pursuit of a Bachelor or 
Master’s degree, one may still be sub-
ject to the US tax laws, which could 
result in heavy penalties if one is not 
aware and even criminal charges if in-
tent is proven.

Fortunately, there are also certain ex-
emptions available and in some cases  
 ...next page

KRD Ltd. is a CPA firm that offers a full 
range of client services – accounting and 
software consulting, audit and assurance, tax 
strategy and preparation, business valuations 
and financial planning advisory services. 
Their team of 80 members has been servicing 
clients in Chicago and the surrounding areas 
for 30 years.

Greg Reedman, CPA, MST (Masters of 
Taxation), is a Manager in the Tax Department 
at KRD. Greg has been providing tax services 

for nearly ten years. His time is predominant-
ly dedicated to tax compliance, advisory and 
planning for a variety of KRD’s individual and 
business clients.

GGI member firm
Kutchins, Robbins & Diamond, Ltd. (KRD)
Auditing & Accounting Tax, 
Advisory, Corporate Finance, 
Fiduciary & Estate Planning
Chicago, IL, USA
T:  +1 847 240 1040
W: www.krdcpas.com
Greg Reedman
E: greedman@krdcpas.com

Greg Reedman

mailto:greedman%40krdcpas.com?subject=
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Dutch Corporate
Tax Highlights 2018

penalties don’t apply. The Internal Rev-
enue Service and the US Department 
of Treasury have created voluntary dis-

closure programmes to get the foreign-
ers who were unintentionally breaking 
the laws back on track and in compli-

ance. It is important that foreign stu-
dents talk with a tax US representative 
regarding their situation.

By Marcel Bollen

Traditionally, new tax legislation en-
ters into force in The Netherlands ef-
fective 1 January. Although they may 
not be as spectacular as in other years, 
here are some of the corporate tax 
highlights for 2018.

 
Taxe rates: Profits up to and includ-

ing EUR 200,000 are taxed at 20%. 
Profits exceeding EUR 200,000 are 
taxed at a 25% rate. More interesting 
are the plans to reduce the rates ac-
cording to the following scheme: in 

2019, 19% and 24%; in 2020, 17.5% 
and 22.5%; and ultimately in 2021 at 
16% and 21%. So, if possible, postpon-
ing taxable profits until 2019 or later 
will definitely make sense!

 Increase rate innovation box (IB): 
The costs of self-developed intangible 
assets (an invention or technical appli-
cation) can be deducted from annual 
profits in the year in which the asset 
was developed. Under international 
pressure (such as OECD initiatives re-
lating to Base Erosion and Profit Shift-
ing) regulations have been tightened 

up. The IB is only open to enterprises 
with actual economic activities in the 
Netherlands and a tax subsidy is only 
available for an innovation developed 
in the own enterprise in the Nether-
lands. Only ‘intangible fixed assets’ 
produced by the enterprise itself can 
qualify for an effective corporate tax 
rate of 7% (5% in 2017).

Withholding tax on interest and roy-
alties: there is no withholding tax on 
outgoing interest and royalties. How-
ever, in the near future a withholding 
tax on interest and royalties on outgo-
ing financial flows to low tax jurisdic-
tions will be introduced. 

Participation exemption: in most 
cases profits a Dutch parent compa-
ny receives from subsidiaries are still 
100% exempted from tax in the Neth-
erlands. The participation exemption 
applies both to dividends and capital 
gains. 

Dividend distributions to foreign 
beneficiaries in participation situa-
tions: although often no withholding 
tax is due in participation situations 
within the European Union and the 
European Economic Area, a formal no-
tification must be made to the tax au-
thorities within one month after pay-
ment of the dividend, stating the date, 
amount and identity of the companies 
involved.

Losses may still be carried forward 
for 9 years and carried back for 1 year.

As borders are always close by in the 
South of the Netherlands, over the course 
of the years Baat accountants & adviseurs 
has built an extended accountancy, legal and 
tax consulting practice with a strong inter-
nationally orientated character. From our 
offices in Maastricht, Roermond, Sittard 
(NL) and Maasmechelen (B), over 100 
professionals render services to clients 
from all over the world, and communi-
cate in Dutch, German, English, French 
and Chinese. 

Marcel Bollen is a tax partner and co-
founder of Baat accountants & adviseurs 
(est. 1998) specialising in cross-border la-
bour issues and company structuring, both 
for resident tax payers and non-residents.

Marcel Bollen

GGI member firm
Baat accountants & adviseurs 
Accountancy, Legal and Tax Consulting
Roermond, Sittard, Maastricht,
The Netherlands
T: +31 43 325 87 00
W: www.baat.nl 
Marcel Bollen
E: m.bollen@baat.nl 

http://www.baat.nl
mailto:m.bollen%40baat.nl?subject=
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Australian companies have
a new tax residency test

By Ross Forrester

The Australian Tax Office have 
changed their interpretation of tax 
residency following a recent court deci-
sion. The new rules are set out in Tax 
Ruling TR 2017/D2 which now explains 
the central management and control 
(CMC) test. If a company has its CMC 
in Australia, it will be a resident here. 
The tests are described below:

 

Does the company 
carry on business in 
Australia?

If a company’s central management 
and control is in Australia and it carries 
on business anywhere, it will carry on 
business in Australia within the mean-

ing of the CMC test.
So there need not be any 

actual trading or investment 
operations to take place in 
Australia in order for a com-
pany to become an Australian 
tax resident. The CMC of the 
business in Australia is suf-
ficient for the company to be 
carrying on a business in Aus-
tralia. 

 

What is central
management
and control?

The key element of CMC is the mak-
ing of high level decisions that set the 
company’s policies and determine the 
direction of the business operations. 

Who exercises
central management 
and control?

Normally this will be the directors of 
the company. However, the actions of 
the people concerned must be scruti-
nised. In some situations, a company 
outsider with no legal power may exer-
cise central management and control 
of the company and cause it to become 
an Australian tax resident.

   

Where is
CMC exercised?

This is now a substantive test and 
considers a range of factors including:

 The residency of shareholders;
 The registered office; and
 Where shareholder meetings are 

held.

The greater view of residency means 
that high level executives regularly trav-
elling to Australia should exercise care 
when they are exercising CMC of their 
global operations. 

Westcourt is an advice firm that has one 
focus: it makes family-owned businesses 
great.  It does that by cutting red tape, in-
creasing a families wealth, providing cer-
tainty and helping a family transfer their 
legacy (business, financial and cultural) at a 
point in time that best fits the family.  If you 
are seeking a firm that understands both 

families and family business, talk to West-
court.
Ross Forrester is the founding partner of 
Westcourt. Ross is skilled at tax advisory and 
he is a member of the National SME Tax Com-
mittee for The Tax Institute.  Further Ross has 
received a lifetime award for services to the 
profession.  Ross is a director of some large 

Western Australian 
family owned com-
panies.

GGI member firm
Westcourt Chartered Accountants 
Advisory, Corporate Finance,
Fiduciary & Estate Planning, Tax
Perth, Australia
T: +61 08 9221 8811
W: www.westcourt.com.au
Ross Forrester
E: ross.forrester@westcourt.com.au Ross Forrester

http://www.westcourt.com.au
mailto:ross.forrester%40westcourt.com.au?subject=
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New Italian Web Tax: 
Potential Consequences for 
Non-Resident Companies

By Prof Dr Roberto M. Cagnazzo

The Italian 2018 Budget Law intro-
duces a new tax on some digital trans-
actions applicable from 1 January 2019 
(the so called ‘Web Tax’). This new tax 
comes after the pressure in Italy on 
the tech giants such as Google, Face-
book and Amazon, where said compa-
nies have long been accused of avoid-
ing taxes by claiming that they do not 
have a permanent establishment in the 
country.

The Web Tax applies to resident 
and non-resident enterprises that per-
form ‘services carried out by electronic 
means’ to Italian businesses. The tax 
is an indirect tax and is applicable only 
to B2B sales of intangible digital prod-
ucts (B2C digital transactions are ex-
cluded).

The Law identifies the services car-
ried out by electronic means in those 
services supplied through the Inter-
net or an electronic network, the na-
ture of which makes the performance 
completely automatic with minimum 
human intervention and for which the 
information technology component is 
essential (such as, for example, online 
advertising and sponsored links em-
bedded in web pages). A specific De-
cree of the Minister of the Economy 
and Finance to be issued by 30 April, 
2018 will identify in detail the men-
tioned digital services.

The Web Tax is levied at a 3% rate on 
the amount of the consideration paid 
for the performance of the services, 
net of VAT, and regardless of where 
the transaction is concluded. Compa-
nies are excluded from paying the tax if 
they declare that they have not reached 

Studio Tributario Cagnazzo is a ‘bou-
tique’ firm mainly focused on providing 
integrated tax advice and assistance all 
over Italy to resident and non-resident cor-
porations, banks, multinational groups and 
high-net-worth individuals on a wide range 
of domestic and international tax and cor-
porate issues. The Firm provides its clients 
with specialist knowledge for strategic ad-

vice that ranges from corporate tax systems 
to extraordinary financial transactions, such 
as domestic and cross-border reorganisa-
tions, IPOs, takeover bids and M&A.

Prof Dr Roberto M. Cagnazzo, Founder 
and Partner, is a Chartered Accountant and 
Statutory Auditor with considerable exper-
tise in domestic and international taxation 
acquired as Head of Tax in some of the 

leading listed Italian mul-
tinational groups and as 
Professor of Tax Law and 
International Tax Law at the 
University of Torino.

GGI member firm
Studio Tributario Cagnazzo 
Tax, Auditing & Accounting, M&A,
Corporate Finance 
Torino, Italy
T: +39 011 580 8352
W: www.cagnazzo.com
Prof Dr Roberto M. Cagnazzo
E: roberto.cagnazzo@cagnazzo.com

Prof Dr Roberto M. 
Cagnazzo

http://www.cagnazzo.com
mailto:roberto.cagnazzo%40cagnazzo.com?subject=
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By Gjergji Gjika

Throughout the world, every inves-
tor assesses some core elements when 
considering investing in a country, in-
cluding the ease of starting a business, 
fiscal environment, incentives and gov-
ernment support. 

Albania has made significant im-
provements to catch up with the invest-
ment rhythm and has become a new 
pearl in the middle of Europe. As of 
2008, it takes only 24 hours to register 
and have an operational business, be it 
a branch or a new entity. No restrictions 
apply to nationality or capital. In fact, to 
register a limited liability company, the 
minimal capital is only EUR 1. 

Tax wise, Albania is ranked among 
those countries in the centre of Europe 
with the lowest taxation burden (cor-
porate tax varies from 0% to 15% top 

and a VAT of 20%), being yet at a close 
range from home. 

There are several activities that are 
exempted from VAT, such as medical 
care, educational institutions, banking 
activity and certain imports, including 
the import of goods and services for 

the hydrocarbons exploration opera-
tion phase and the import of machin-
ery and equipment for investment over 
EUR 3,800,000. In addition, lately, VAT 
on accommodation structures was re-
duced to 6% to promote the construc-
tion and development of tourist hotels 
and resorts.

To further assure investors who 
choose Albania as a place to do busi-
ness, Albanian legislation has recently 
introduced the possibility of becom-
ing a strategic investor providing that 
certain financial criteria in the strategic 
sectors are met (i.e. energy and mining 
sector, transport, electronic commu-
nications infrastructure, urban waste 
etc.) with a minimum investment of 
EUR 1,000,000 and creating at least 
150 new jobs.

The strategic investor status grants 
support mostly in relation to the ad-
ministrative procedures, preparation 
of documents, putting at the disposal 
state-owned immovable property, and 
assistance for the expropriation of the 
land where the investment shall be car-
ried out.

the threshold of 3,000 digital transac-
tions per calendar year irrespective of 
the amount of the single transaction 
(3,000 transactions of EUR 1 are equiv-

alent to 3,000 transactions of EUR 
1,000).

The Web Tax is due from the buyer of 
the service who has the right to get the 

tax from the seller of the service, and is 
settled by the month following the pay-
ment of the consideration. It is not cred-
itable against the Italian Income Tax.

Albania, an Option to Consider 

Gjika & Associates was established in 
2013 and has over 10 employees. The firm 
is focused on the energy, oil and gas and 
real estate sectors as well as M&A related 
to power projects.

Gjergji Gjika is the founder of Gjika 
& Associates Attorneys 
at Law. He has over 15 
years of experience rep-

resenting public and private companies 
in domestic and cross-border mergers & 
acquisitions transactions, spin-offs, joint 
ventures, corporate restructurings, fi-
nancing, private equity and venture capi-
tal, debt structuring and secured loans.

Gjergji Gjika

GGI member firm
Gjika & Associates Attorneys at Law 
Law Firm Services
Tirana, Albania
T: +355 4 2400900
W:  www.gjika-associates.com
Gjergji Gjika
E: ggjika@gjika-associates.com

http://www.gjika-associates.com
mailto:ggjika%40gjika-associates.com?subject=
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Germany’s (dividend /
license) anti-treaty shopping 
rule invalidated by EU court 

By Ingo Prang

The German anti-treaty shopping 
rule limits the entitlement of foreign 
companies for exemption or relief from 
withholding on capital investment in-
come (e.g. dividend) and other with-
holding tax pursuant to national law, 
which is otherwise available under the 
EU directive or a Convention for the 
Avoidance of Double Taxation.

 

News
In a recent decision of the Court of 

Justice of the European Union (CJEU), 
Germany’s anti-abuse legislation for 
holding companies was ruled incom-
patible with the EU Parent-Subsidiary 
Directive and with the freedom of 

establishment in the EU. The cases  
Deister Holding AG (C-504/16) and 
Juler Holding A/S (C-613/16) involve 
the 2007 version of anti-avoidance 
rules, applicable until 2011. 

Under this rule, dividend payments 

by German companies to EU (or Euro-
pean Marketing Area) parent compa-
nies were not exempt from withholding 
tax, when (among other conditions) 
the shareholders of the parent com-
pany themselves would not be entitled 
to an exception if they had earned the 
income directly from the German com-
pany.

One of the rationales of the CJEU 
was that member states cannot unilat-
erally introduce restrictive measures 
and impose further conditions to the 
general exemption from withholding 
tax. 

Tax authorities need to examine 
each case, rather than impose general 
tax measures which preclude some tax-
payers from receiving tax advantages. 
The decision also indicates that the 
difference in treatment may keep non-
resident parent companies from oper-
ating in Germany through a subsidiary 
and therefore poses a constraint on the 
freedom of establishment.

 

Advice
As mentioned above, both court 

decisions relate to regulations, which 
were in place in 2011. In 2012, these 
rules were amended, resulting in 
slightly less restrictive requirements. 
These rules are currently also under 
consideration by the CJEU (C-440/17). 
It remains to be seen if the CJEU be-
lieves the current legislation is violat-
ing EU law as well. In case fiscal au-
thorities refuse a refund/exemption of 
withholding tax paid on e.g. dividends, 
taxpayers should consider appealing 
such a decision.

Ingo Prang is a German-certified Tax 
Advisor and Partner of KPP. In addition, 
he lectures on comparative business taxa-
tion at the Rhine-Waal University of Ap-
plied Sciences. In the past 20 years, 
KPP has become one of the leading tax 
consultancy offices in the Lower Rhine 
region of Germany. The company offers 
taxation, legal and consulting services. 
As KPP is close to the Netherlands, 

the company has acquired considerable 
expertise in advising on cross-border mat-
ters, especially for foreign companies in-
vesting in Germany.

GGI member firm
KPP Steuerberatungsgesellschaft mbH 
Tax
Kleve, Germany
T: +49 2821 72 04 0
W: www.kpp.de
Ingo Prang
E: ingo.prang@kpp.de Ingo Prang

http://www.kpp.de
mailto:ingo.prang%40kpp.de?subject=
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By Jean Sébastien Lebrun

For Canadian taxpayers and tax prac-
titioners, 2017 marked the 100th anni-
versary of the Income War Tax Act. While 
originally introduced in Parliament as a 
temporary measure to support the effort 
of the Canadian Dominion in the Great 
War, income tax has been levied in Cana-
da ever since. 

For the Canadian tax community, 2017 

also marked the announcement of a ma-
jor reform of the tax system, the first one 
to take place in close to 50 years. 

On 18 July, Finance Minister Morneau 
announced the ‘next steps in improv-
ing fairness in the tax system by closing 
loopholes and addressing tax planning 
strategies’, such steps translating into a 
series of legislative measures to limit in-
come splitting between family members, 
to increase the tax burden on the passive 

income earned by a corporation and to 
limit the ability of taxpayers to convert 
taxable dividends into less expensive 
capital gains. 

The July 18 Proposals, as they became 
known, constituted the start of a consul-
tation with the business and tax commu-
nities

However, the consultation period of-
fered was short: only 75 days, and the 
clock started to run in the dog days of 
summer, at a time when even the tax 
practitioners are on vacation. 

Moreover, from the outset, the con-
sultation was based on the premise that 
some taxpayers were using corporations 
to take advantage of loopholes, enabling 
them to pay less than their fair share of 
taxes. 

The targeted taxpayers were business 
owners (most of them doing business 
on a small or mid-size scale), farmers, 
doctors and other professionals autho-
rised to practice within a corporation. 
The so-called loopholes were legitimate 
mechanisms and planning techniques 
authorised by the Income Tax Act itself 
and recognised by the Courts.  

What could have been a genuine 
debate aimed at simplifying the Cana-
dian tax system was unfortunately trans-
formed into class warfare. On a brighter 
note, the rules ultimately proposed in 
the recent Federal Budget were less pu-
nitive than the July 18 Proposals.

Autopsy of a Failed Tax Reform

Ravinsky, Ryan, Lemoine LLP is a repu-
table Canadian law firm which provides its 
clients with personalised and high quality 
services with a special emphasis on tax, 
commercial and corporate matters, includ-
ing all forms of taxation, estate planning, 
mergers and acquisitions, corporate reor-
ganisations, as well as tax and commercial 

litigation.
Jean Sébastien Lebrun is a partner who 

specialises in corporate, M&A and tax law 
as well as in tax and estate planning. He 
counsels his clientele on the taxation of 
their activities, proposes strategies to pro-
tect their assets, guides them at every step 
of the sale or acquisition of a business and 

plans for the trans-
mission of their busi-
ness from one genera-
tion to the other.

GGI member firm
Ravinsky, Ryan, Lemoine LLP 
Law Firm Services
Montreal, QC, Canada
T:  +1 514 866 3514
W: www.ravinskyryan.com
Jean Sébastien Lebrun
E: jslebrun@ravinskyryan.com

Jean Sébastien
Lebrun

http://www.ravinskyryan.com
mailto:jslebrun%40ravinskyryan.com?subject=
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New Permanent
Establishment Rule in Italy

By Dr Sergio Finulli

The 2018 Budget Act amended the 
Italian statutes governing permanent 
establishments.

First of all, the criteria for identifying 
a permanent establishment (the ‘posi-
tive list’) were expanded to include a 
provision stating that ‘a significant, 
ongoing economic presence in the 

territory of the State, established in 
such a way as not to have a physical 
manifestation in the said territory’ con-
stitutes a permanent establishment 
in Italy. One of the reasons for this 
change appears to be the introduction, 
with effect from 2019, of the ‘Web tax’ 
at a fixed rate of 3%, which will apply 
to services rendered using electronic 
systems to resident enterprises and 
the permanent establishments of non-
resident entities (my colleague Prof 
Dr Roberto Cagnazzo discusses this in 
depth on page 6). 

In any event, the new statute appears 
compatible with the European Union 
treaties and treaties for the avoidance 
of double taxation, as defined by judg-
ment C-6/17 of the Court of Justice of 
the European Union.

The cases that do not qualify as a 
permanent establishment (‘negative 
list’) – in the event of preparatory or 
ancillary activity – have also been re-
defined. However, in this connection, 
the new paragraph 4.1 of Art. 5 of the 
OECD model convention has also been 
incorporated, to eliminate the effects of 
the fragmentation of activities, includ-
ing within groups, for the purposes of 

COMMA 10 is a firm built on the cor-
nerstone of professional collaboration be-
tween chartered accountants and lawyers. 
The company provides their clients with 
comprehensive accounting, corporate 
and tax services, as well as legal support, 
corporate restructuring and bankruptcy 
services in multiple 
industries. COMMA 
10 is based in Milan 
and provides inte-

grated services to individuals, private and 
public companies, as well as non-profit 
organisations.

Dr Sergio Finulli is a Founding Partner 
of COMMA 10, a GGI member since 1997. 
He is a Chartered Accountant and Legal 
Auditor, and currently European Regional 
Vice Chairperson of the GGI International 
Taxation Practice Group (ITPG).

GGI member firm
COMMA 10
Chartered Accountants & Lawyers
Advisory, Auditing & Accounting, 
Corporate Finance, Tax
Milan, Italy
T: +39 02 481 9258
W: www.comma10.it
Dr Sergio Finulli
E: sergio.finulli@comma10.it

Dr Sergio Finulli

http://www.comma10.it
mailto:sergio.finulli%40comma10.it?subject=
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Part I

By Tony Nunes

On 21 April 2017, the Full Federal 
Court of Australia handed down its 
judgment in the landmark transfer 
pricing dispute between Chevron and 
the Commissioner of Taxation. 

In this 2 part series we will look into 
the central issue in the case which 
was whether the interest rate on a 2.5 
billion USD loan from a wholly owned 
US-based subsidiary to Chevron Aus-
tralia Holdings Pty Limited (CAHPL) 

exceeded the arm’s length interest 
rate. 

 

Background
CAHPL was an Australian resident 

subsidiary of the US listed entity Chev-
ron Corporation (CCORP). Chevron 
Texaco Funding Corporation (CFC) was 
a US-resident subsidiary of CAHPL. 
CFC raised funds in the US commercial 
paper market at an annual interest rate 
of 1-2%, reflecting a debt guarantee that 
CCORP had provided to CFC. CFC lent 

2.5 billion USD to CAHPL. This borrow-
ing was unsecured, did not include any 
financial or operational covenants, and 
had an annual interest rate of 9%.

Independent
subsidiary vs the
orphan theory

In Chevron, the Commissioner ar-
gued that the hypothetical borrower, 
CAHPL in this case, was a company 
that was part of a substantial world-
wide group and not a stand-alone com-
pany (often referred to as an ‘orphan’) 
and thus can borrow at a cheaper cost 
than a stand-alone company.

The Court endorsed the Commis-
sioner’s approach and noted that whilst 
the relationship between the borrower 
and lender needs to be disregarded in 
determining the arm’s length principle 
and the borrower and lender need to be 
treated as independent, the ownership 
of the borrower must not be disregard-
ed. CAHPL had to be treated as part of 
a larger group that had its credit char-
acteristics potentially influenced by its 
association with that larger group. This 
approach of the Court is consistent with 
the new OECD Guidance in Chapter 1 of 
the BEPS Actions 8-10 report. 

In the next issue of this newsletter, 
we will look at the role of commercial 
reality in determining price, in addition 
to parental credit support and key les-
sons that were learned from this case.

Lessons from Chevron
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and Families to manage their business 
and personal financial affairs. The Kel-
ly + Partners tax consulting practice is 
respected as one of the foremost tax 
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the full range of direct, indirect and in-
ternational tax services.

Tony Nunes has over 22 years’ expe-
rience in providing tax advice. He has 
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on issues affecting cross border transac-
tions, acquisitions and restructures and 
in all aspects of structuring the ownership 
and financing of corporations and their 
operations.
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assessing the preparatory or ancillary 
nature of such activities. A place of 
business that is used or managed by an 
enterprise qualifies as a permanent es-
tablishment if that enterprise or a close-
ly related enterprise performs its activity 
in the same place or in another place.

Finally, the law also incorporates the 
OECD rules by redefining the role of the 
employee agent and independent agent, 
clarifying that if a party acts on behalf of 
a non-resident enterprise and habitually 
concludes contracts or results in the 
conclusion of contracts without sub-

stantive amendments, that party consti-
tutes a permanent establishment of the 
non-resident entity in Italy.

The new Italian law will enter into 
force in 2018, although it appears that 
the multilateral OECD agreement might 
not enter into effect until 2019.

http://www.kellypartners.com.au
mailto:tony.nunes%40kellypartners.com.au?subject=
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By Edward Hendrickx
and André Groeneveld

In December 2017 the EU parliament 
published a black list of tax havens. The 
motion to add the Netherlands to this 
list was rejected by a tied vote. A year 
earlier NGO Oxfam International listed 
the Netherlands as third on the list of 
worldwide corporate tax havens.

Due to the Dutch history of interna-
tional trade dating back centuries, cur-
rent Dutch tax legislation is still focused 
on international business. A large num-
ber of tax treaties, advance tax rulings, 
incentives and lack of royalty and inter-
est withholding tax provide proof that 
the Netherlands still focuses on world-
wide trade. Some consider this tax re-
gime as an opportunity to shift profits to 
low tax jurisdictions. 

In October 2017, the new Dutch gov-
ernment published its plans for the next 
four years. The government intends to 
abolish the dividend withholding tax, ex-

cept when dividends are being paid to 
low tax jurisdictions. This would be an 
incentive to foreign shareholders only, 
as Dutch residents can apply for a tax 

credit for withheld dividend taxes. This 
could qualify the Netherlands as a tax 
haven.

The government also expressed the 

Is the Netherlands
a Tax Haven?
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Time to play on
Trump’s new rules

By Sergio Guerrero Rosas

President Trump’s era has been a 
rollercoaster of emotions for all of us, 
Mexico’s industry being the most af-
fected by this mess.

The latest move of president Trump 
and the Republican Party supports the 
idea of simplifying the current Ameri-
can tax system by signing the biggest 
tax reform in the history of the US by 
changing the number of tax brackets 
from seven to three, simplifying the way 
families pay their taxes. This reform also 
brings preferential rates and immediate 
depreciation to stimulate investment in 
equipment and machinery for compa-
nies. Companies will also benefit from 
this law by the reduction of the fixed tax 
rate to 21% and the elimination of the 
minimum tax of 20% for all companies. 

All of these changes are focused on 
boosting the growth of companies, cre-
ating more jobs and helping middle 
class families.

It all sound really nice in Trump´s 
speech, right? But how does this tax cut 
affect us as neighbouring countries and 
major business partners? 

The lowering of the fixed tax rate is 
one thing that all countries doing busi-
ness with the US must keep in mind. In 
the case of Mexico, the law states that 
if the income tax actually imposed and 
paid in another country is less than 75% 
of the income tax that would be imposed 

and paid in Mexico, it will be considered 
as a tax haven or preferential tax regime. 
President Trump’s Tax reduction will 
put America’s income tax rate at 21%, 
changing the entire way we do business 
between our countries. With this new 
rate, the US is bit by bit changing the 
tax system to create a territorial regime 
for American corporations (similar to 
Panama, Cayman Islands, etc.).

Although this new tax reform seems 
to just help American companies, which 

in the main it does, what benefit do for-
eign companies get from these changes?

 All these new deductions and lower 
tax rates will create opportunities for 
foreign companies that conduct busi-
ness in the US by helping foreign inves-
tors to invest in real estate in the US 
and avoid the patrimonial tax and the 
Foreign Investment in Real Property Tax 
Act (FIRPTA). 

What will be president Trump´s next 
move? 

Guerrero y Santana S.C. provides its 
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intention to end the practice of letterbox 
companies which are registered in the 
Netherlands without having an actual 
business. These companies are often 
used to shift profits to low tax jurisdic-
tions by paying royalties or interest on 
behalf of their subsidiaries throughout 

Europe. Dividends, royalties and interest 
paid to low tax jurisdictions will become 
subject to a withholding tax, based on 
the legislative proposals. This could dis-
qualify the Netherlands as a tax haven.

Both proposals contradict each other 
regarding the question of whether the 

Netherlands is or remains a tax haven. 
Ask a Dutch resident about a tax haven 
and he will picture a sunny tropical is-
land. He might then expand on the fa-
vourite subjects the Dutch complain 
about – high personal taxation and bad 
weather.

http://www.guerrerosantana.com.mx
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How the Tax Reform Bill 
Could Impact Homeowners 
and Real Estate Developers

By Nathan Fox
and Tracie Clabaugh

Now that the proverbial dust has set-
tled and the Tax Cuts and Jobs Act bill 
has been signed into law, we can com-
pare and contrast the predictions with 
the reality.

The new standard deduction is USD 
12,000 for single filers and USD 24,000 
for joint filers. The mortgage debt cap 
has also been reduced – but to USD 
750,000, rather than USD 500,000. 

The same is true for second homes, 
despite the fact that both versions of 
the bill initially scrapped the deduc-
tion. Note that the new threshold only 
applies to mortgages taken after 15 De-
cember, 2017.

Before the bill became law, several 

different proposals contained startling 
changes in capital gains rules. Both the 
House and Senate sought to prevent 
homeowners from excluding capital 
gains from a sale of their primary resi-
dence unless the taxpayer lived at the 
property for at least five of the past eight 
years and collected no more than USD 
250,000 (USD 500,000 for married 
couples) from the sale.

The new tax code does not change 
the capital gains exclusion at all. Home-
owners can still keep up to USD 250,000 
(USD 500,000 for joint filers) from the 
sale of their primary residence, and only 
need to have resided in the home for 
two of the past five years to do so.

Tax reform will affect real estate de-
velopers and homeowners in a myriad 
of ways. The new state and local tax 

(SALT) and mortgage interest deduc-
tions will increase tax liability for home-
owners in high-tax states, possibly com-
pelling those states to enact local laws 
to reduce the burden.

Moreover, the new tax code may 
have a broad and long-term impact on 
market forces. Zillow estimates that 
only 14.4% of US homes will be ‘worth 
enough for it to make sense for a home-
owner to itemise their deductions and 
take advantage of the mortgage interest 
deduction’ – down from 44% of homes. 

In addition, Forbes reporter Saman-
tha Sharf writes that ‘eliminating the 
tax incentive to buy a home is a major 
shakeup to residential real estate indus-
try – not to mention to a culture that has 
long glorified homeownership’.
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