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Dear Reader,

Welcome to the latest GGI FYI 
M&A News, containing a variety 
of articles from our member 
firms, which I hope you will find 
interesting and informative. 

If anyone would like to contribute 
to a future edition, please feel free 
to propose subjects for future 
inclusion to   Barbara Reiss. For 
my part, I certainly would welcome 
an eclectic mix as a means of 
sharing information, convention and 
informed practices - which I’m sure 
we can all learn something from. 

As we confidently come out of very 
restricted Covid environments, we can 
hopefully get back to more in-person 
deal-making activities, although I 
suspect the improved efficiencies 
that digitisation has brought to the 
deal-making world are here to stay. 

I look forward to seeing many 
of you in person this year. 

Rob

 Robert Thompson
Global Chairperson
of the GGI M&A Practice Group
M: +44 7900224981
E: robert.thompson@wardhadaway.com

Editorial

Disclaimer – The information provided in this newsletter came from reliable sources and was prepared from data 
assumed to be correct; however, prior to making it the basis of a decision, it must be verified. Ratings and assessments 
reflect the personal opinion of the respective author only. We neither accept liability for, nor are we able to guarantee, the 
content. This publication is for GGI internal use only and intended solely and exclusively for GGI members. 

Robert Thompson 

mailto:b.reiss%40ggi.com?subject=
https://www.linkedin.com/in/robert-thompson-47284513/
mailto:robert.thompson%40wardhadaway.com?subject=
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Go on the offense, sometimes 
using your defense
By   Rajesh U. Kothari

As part of the process of preparing 
for the sale of a company, most 
investment bankers perform a level 
of due diligence on their client’s 
business before they go to market. This 
diligence can be an essential exercise 
to preserve and even drive value. 

We believe the best defense 
is a strong offense. 

Retain value, deal 
with issues upfront
Recently, we evaluated a client 
preparing for the sales process and 
discovered their financial system was 
significantly outdated. We highlighted 

the potential issue to the client and 
ensured it was explicitly pointed out 
as an area that may need attention 
from a new acquirer. We again made 
it a minor point of discussion during 
management presentations.

In flagging this issue, we were able to 
leverage the competitive process to 
drive valuation, despite this potential 
shortcoming. In a competitive process, 
most buyers will either read past modest 
operational issues, or note the concern 
but focus on the competitive dynamic 
of losing a deal over an operational 
issue that easily can be addressed. 

Now, that didn’t stop the buyer 
from calling for a price reduction 
post diligence. Since we had laid 
this out up front, their position 
was weak. Our client prevailed.

Don’t let it ride
Many would have let the situation 
ride, and waited to see if the buyer 
even determined there was an 
issue. In our opinion, these issues 
are almost always discovered.

Isn’t it better to be in a position of 
strength than waiting until you can 
no longer drive the deal dynamics?

Presenting potential issues, 
challenges, and value detractors 
early in the process also helps build 
credibility with potential buyers.

Representation and 
warranty insurance
Sometimes there is no way to know 
the unknown. While buyers worry 
about this acutely, sellers also 
do not like the potential liability 
hovering over their heads. 

Sourcing representation and warranty 
insurance in advance of a sale allows 
the market to assess the potential 
support needed, and provide a high-level 
cost estimate for a policy to support a 
transaction. We speed up the process 
by sharing a CIM and quality of earnings 
report with our insurance advisor. This 
allows them to vet the level of interest, 
identify unique issues to address in 
advance, and get a sense of pricing. 
We share the feedback on interest from 
underwriters and pricing as part of the 
Letter of Intent due diligence process. 
We can dictate the use of representation 
and warranty insurance while adding to 
the buyer’s confidence that an insurer 
is open to supporting a transaction.
 ...next page

Cascade Partners is an investment banking 
and private investment firm serving 
entrepreneurs, businesses, and investors 
active in the middle market. Drawing on 
the deep management, investment and 
transaction experience of its principals, 
Cascade Partners provides the guidance 
and resources necessary to navigate 

the complexities of managing growth 
as well as acquisitions, divestitures, 
financing, and other strategic initiatives. 

  Rajesh U. Kothari draws over thirty 
years of experience as an investor, a 
financial advisor, and an entrepreneur.  
Rajesh is the founder and a Managing 
Director of Cascade Partners, a private 
investment and investment banking 
firm where he assists companies with 
mergers, acquisitions, divestitures and 
other corporate finance activities.

GCG Capital member firm 
Cascade Partners
Advisory, Corporate Finance, M&A
Cleveland (OH), Southfield (MI), USA
T: +1 248 430 6266
W: cascade-partners.com

 Rajesh U. Kothari, CFA
E: rajk@cascade-partners.com Rajesh U. Kothari

https://www.linkedin.com/in/rajesh-kothari/
https://www.linkedin.com/in/dmitrylitvinovlaw/
http://www.cascade-partners.com
https://www.linkedin.com/in/rajesh-kothari/
mailto:rajk%40cascade-partners.com?subject=
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With a total cost of 2% to 3% of the 
indemnity limit, this can be a very 
attractive alternative to escrowing 
7% to 10% of the transaction value 
for 18 to 24 months to support 
representations and warranties. 

For buyers, the ability to pursue a 
potential claim with an institution 
rather than individual sellers proves to 
deal more in facts versus emotions.

Environmental risks
Another area where upfront work can 
pay significant dividends relates to 
environmental matters. Environmental 
issues are not well understood in the US, 
and regulations can differ significantly 
from state to state. The lack of 
understanding can often frighten buyers 
or have them take an unnecessarily 
conservative position when bidding.   

During the post indication of interest 
diligence, we often provide information 
on the scope of environmental issues as 
well as describing the regulatory process 
for managing any environmental legal 
exposure for the buyer. The concept of 
a Baseline Environmental Assessment 
(“BEA”), environmental insurance and 
other unique structuring required to 
provide buyers protection are specialized 
areas.   Since most buyers do not have 
this insight, we provide the framework 
upfront to provide understanding and 
lowering the risk profile.  Many may pass 
on an opportunity without the education, 
not realizing there is an easy resolution. 

If the problem is severe enough, we 
often encourage sellers to have their 
own environmental consultant perform 
an upfront assessment and identify 
potential remediation costs. This has 
two advantages; First, you have a sense 
of the order of magnitude and have 
a handle of the problem to counter 

the point of view with the buyer’s 
environmental consultant. Secondly, 
this information allows you to assess 
whether you will address the problem 
upfront or leave it to the buyer. 
  

The best defense 
is a good offense
No matter the client or the 
situation, you need to understand 
all the potential pitfalls, value 
detractors and potential red 
flags for prospective buyers. 

Only when you understand these 
issues can you create plans to 
either drive value or preserve 
value proactively from a position 
of negotiating strength.

Read the full version of 
this article   here. 

The impact of Covid-19
on business valuations
By   Stuart Noland

The Covid-19 pandemic has irrefutably 
had a major effect on the global 
business landscape, shining the 
spotlight on business valuations 
during a time when investors are 
scrambling to understand the 
impact on their businesses.

As a result of increased uncertainty and 
performance volatility, valuations can 
no longer be taken at face value and 
need to be understood and interrogated 
to provide true value to clients. Each 
business needs to be uniquely assessed 
in light of the industry, sector and 
geography in which it operates.

While established valuation 
methodologies, such as discounted 

cashflow and relative multiples, 
still remain the most reliable and 

https://ggiforum.com/corporate-finance/m-a/2346-go-on-the-offence-sometimes-using-your-defence.html
https://www.linkedin.com/in/stuart-noland-b2152888/
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The French M&A
outlook for 2022

credible approaches, the devil 
remains in the details as to how 
these calculations are performed.

The assumptions applied in these 
valuations has become increasingly 
debatable, as short-term volatility 
continues to have a material 
impact on overall value. These 
assumptions need to be cross-
examined by all stakeholders before 
a valuation can be finalised.

Established valuation methodologies 
are similar in that they place more 
emphasis on short-term performance, 
rather than on longer term outlooks. 
The consequences of this are 
further exacerbated when discount 
rates are inflated due to increased 
uncertainty. Where businesses have 
been significantly impacted by the 
pandemic, forecast periods should be 
increased to return the business to a 
steady-state, and multiples should be 
based on “normalised, sustainable, 
maintainable” earnings. Similarly, 
the peer-set of any relative valuation 
methodologies should be interrogated 
and adjusted accordingly to normalise 
for these differences on a risk-
weighted approach where possible.

The importance of effective scenario 
analysis, which results in a reasonable 
valuation range rather than a single 
number, provides stakeholders with 
greater insight on which to base their 
decisions. Careful attention should 
be paid to the date of valuations 

performed, as key assumptions 
(including market data) remain 
volatile. Valuations should constantly 
be updated using the latest available 
information to ensure they remain 
relevant and fit for purpose.

Nolands is an international 
audit and advisory firm located 
in thirteen offices in Africa. Nolands 
employs over 200 people and focuses 
on building relationships with its 
clients. The company prides itself 

on being “not ordinary” and on its 
ability to integrate services providing 
the best possible solutions. 

  Stuart Noland specialises in corporate 
finance & management consulting with 
specific focus on valuations, deal advisory 
& business performance optimisation. 
Stuart is a Chartered Accountant and 
holds a Masters in Finance from the 
University of Cape Town and an MBA 
from the University of Oxford. 

GCG Capital member firm 
Nolands Capital
Advisory, Corporate Finance
Cape Town, Durban, Port Elizabeth, 
Johannesburg, South Africa 
T: +27 21 658 6600
W: nolands.co.za/services/advisory

 Stuart Noland
E: stuartn@nolandscapital.co.za

Stuart Noland

By   Carole Hong Tran

Mergers and acquisitions saw a record 
year of transactions and amounts 
in 2021. Despite the threat of new 
Covid-19 variants and the tightening 
of financing conditions, growth 
forecasts for 2022 are very promising.

According to the business 
newspaper Le Figaro, companies 

generally remain confident. Merger 
and acquisition projects for the 
coming year are on the rise. This 
applies to virtually all sectors.

Many financial support plans 
and other exceptional measures 
introduced by the French government 
in response to the Covid-19 pandemic 
(e.g. state-guaranteed loans, 
partial activity schemes, etc.) have 

contained the wave of bankruptcies 
and maintained economic activity. 
In addition, central banks continue 
their accommodating policies, 
allowing companies to take on debt 
at historically low interest rates.

Thanks to this favourable 
environment, business leaders have 
the financial means to invest, 
 ...next page

https://www.linkedin.com/in/stuart-noland-b2152888/
http://www.nolands.co.za/services/advisory
https://www.linkedin.com/in/stuart-noland-b2152888/
https://www.linkedin.com/in/rajesh-kothari/
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https://www.linkedin.com/in/michielteekens/


6

diversify, and restructure their 
activities. Since the beginning of 2022, 
several large-scale transactions have 
already been concluded, including the 
purchase of the European car leasing 
leader LeasePlan by a subsidiary of 
the Société Générale bank on 06 
January 2022, and the purchase of 
the developer Zynga studios by the 
American video game giant Take-
Two Interactive on 10 January 2022.
However, since the beginning of the 
Ukraine-Russia conflict in February 
2022, an atmosphere of anxiety has 
spread and seems to be brutally 
dampening general enthusiasm. The 
threat of a third world war is present 
in everyone’s mind. The whole world 
is holding its breath in anticipation of 
the future evolution of this conflict. 

The Russian invasion of Ukraine 
has had, and will continue to 
have, repercussions on the global 
economy, especially on prices of 
raw materials and commodities.

In the meantime, business 
must continue …

FIDAG SARL was founded in 1985 and 
specialises in accounting, auditing, 
and advice to SMEs where they are 
engaged in international operations, 
particularly tax issues, social and labour 
law, legal problems, accounting, and the 
management of operations taking place 
in at least two different countries.

  Carole Hong Tran is a partner 
with FIDAG, a French Chartered 

Accountant, and an ACCA member, 
with considerable expertise in statutory 
audit and due diligence operations.

GGI member firm
FIDAG SARL
Audit & Accounting, Tax, Advisory, 
Corporate Finance
Paris, France
T: +33 1 42 80 20 81
W: fidag.com

 Carole Hong Tran
E: carolehong.tran@fidag.com

Carole Hong Tran

Economic motivation
in a company merger
transaction
By   Jesús Ruíz Ballesteros 

The reasons for corporate 
reorganisation are debatable if the 
absorbed company is inactive.
Today we bring you a resolution 
of the TEAR of Catalonia, 
dated 12 February 2018.

This ruling, no. 08/09472/2015 of the 
TEAR of Catalonia, analysed whether 
there were valid economic reasons 
for rationalisation or the restructuring 

of economic activity that were 
sufficient to permit the application 
of the special tax deferral regime in 
the company merger operation.

The case we have: 

i) a company (A) incorporated 
in 2005, which had been 
providing personal assistance 
services for guests; and 

ii) a company (B) incorporated in 
2006, whose corporate purpose 

was the design, creation and 
marketing of websites, as 
well as the sale of computer 
hardware and software.

In February 2010, the two companies 
merged through the absorption of A 
by B, and this action was covered by 
the special administration of Chapter 
VIII of Title VII of the Companies 
Act at the time. The accounting 
retroaction of the operation was set 
at 31 July 2009 – in other words, 

https://www.fidag.com/en/#team
http://www.fidag.com
https://www.fidag.com/en/#team
mailto:carolehong.tran%40fidag.com?subject=
https://www.linkedin.com/in/jesusruizballesteros/
https://www.linkedin.com/in/michielteekens/
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from this date, all operations of 
the absorbed company (A) were 
considered to have been carried out 
by the absorbing company (B).

The merger was subsequently 
reviewed by the tax authorities via the 

tax inspectorate, which considered 
that there has been no valid economic 
reason for the merger, as in the 
inspector’s opinion, the only reason 
for the merger was to take advantage 
of the absorbed company’s negative 
tax bases. Moreover, the absorbed 

company had ceased to have any 
commercial activity, so it would 
be difficult for it to take advantage 
of these negative tax bases.

The tax inspector therefore considered 
that the merger should be governed 
by the application of Article 15 of the 
Corporate Income Tax legislation.

Decision
of the TEAR
There are two relevant 
issues in this case:

1. The absorbed entity was an inactive 
company at the time of the merger.

2. The absorbed company had hardly 
any valuable assets that could 
be transferred to the acquiring 
company (with the exception of tax 
claims against the tax authorities).

It was concluded that there was no 
valid economic reason to allow the 
merged company to benefit from 
the special tax neutrality regime, 
and the liquidation proposed 
by the tax inspector and penalty 
proceedings were confirmed.

Ruiz Ballesteros Lawyers and Tax Advisors 
is a firm of lawyers, economists and tax 
advisors established over 15 years ago. 
Highly qualified professionals cover 
all areas of legal, tax, accounting and 
commercial requirements for clients. 
Continuous training, demonstrating 
excellence, taking care of every detail, 
and upholding high ethical standards 
are the guiding principles of the firm.

  Jesús Ruíz Ballesteros is the Founder 
and Director of Ruiz Ballesteros. Holding 
an undergraduate degree in business 
and finance, a master’s in taxation, and 

a degree in law, Jesús is an innovative 
entrepreneur and an expert in the Spanish 
taxation system, international taxation and 
corporate commercial law. He is also the 
developer of Paxtum, the first legal app in 
Spain. In 2018, Jesús Ruíz Ballesteros was 
awarded the Cruz Blanca for Civilian Merit 
by the Ministry of the Interior of Spain. 

GGI member firm
Ruiz Ballesteros Lawyers and Tax Advisors
Law Firm Services, Tax
Marbella, Spain
T: +34 952 77 98 74
W: ruizballesteros.es

 Jesús Ruíz Ballesteros 
E: jrb@jrb.es

Jesús Ruíz
Ballesteros 

https://www.linkedin.com/in/jesusruizballesteros/
http://www.ruizballesteros.es
https://www.linkedin.com/in/jesusruizballesteros/
mailto:jrb%40jrb.es?subject=
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By   Michael N. Mercurio

The time is right to sell when the 
owner decides they want to sell, right? 
This statement is too simplistic. 
There are two factors to evaluate the 
timing to sell a business – external 
and internal considerations. 

External considerations frequently are 
not well vetted. External factors include 
market conditions, such as the current 
receptivity to the owner’s business type. 
Other external factors that impact market 
conditions include taxes and access to 
capital. Too many owners decide they 
want to sell without understanding 
the external considerations that 
determine the optimal time to sell. The 
reason this happens relates to internal 
considerations. The owner determines 
they want (or need) to sell. This could 
be circumstantially driven (e.g., a 

family illness or death). It could be a 
mindset such as the owner being fed 
up with the current Covid-19 pandemic. 
Regardless of the particular issue, 
many times, internal pressures and 
decisions can overshadow the market.

An owner can manage their mindset 
by understanding the true state of 
their business and how it fits into 
the marketplace. In addition to the 
company attorney and CPA, the owner 
should get the insight of two other 
advisors. First, the owner should 
speak with an investment banker. An 
investment banker can provide market 
intelligence about market receptibility, 
as well as provide insight into how 
best to position the company for sale. 
The owner should also speak with a 
financial advisor. A major component 
of any sale are financial considerations, 
and understanding the financial picture 
is key. The financial advisor should 
work with the investment banker to 
determine the market value of the 
business, in order to include the likely 
composition of sale funds. Also, the 
financial advisor should work with 
the owner on their personal financial 
situation. Understanding what the 
business is likely worth, coupled 
with the owner’s financial needs, 
empowers the owner to go into a 
sale informed and ready to evaluate 
offers from a position of strength.

Offit Kurman is a full-service law
firm that serves dynamic businesses,
individuals and families. With 17
offices and over 250 lawyers, Offit
Kurman provides innovative and
entrepreneurial counsel that focuses
on clients’ business objectives across
more than 30 areas of practice.

  Michael N. Mercurio, Esq. is counsel 
on matters of corporate law, M&A, and 

transactions. Mr Mercurio counsels 
entrepreneurs on business and commerce, 
including structure and ownership, 
management and control, financing 
and capital, expansion and acquisition, 
sale and transfer, and contraction.

GGI member firm
Offit Kurman, Attorneys at Law
Advisory, Corporate Finance, Fiduciary
and Estate Planning, Law Firm Services
More than 10 offices throughout the US
T: +1 301 575 0332
W: offitkurman.com

  Michael N. Mercurio, Esq.
E: mmercurio@offitkurman.com

Michael N.
Mercurio

How to know if you’re 
ready to sell your business

https://www.linkedin.com/in/michaelnmercurio/
https://www.linkedin.com/in/michielteekens/
https://www.linkedin.com/in/michaelnmercurio/
http://www.offitkurman.com
https://www.linkedin.com/in/michaelnmercurio/
mailto:mmercurio%40offitkurman.com?subject=
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Cultural integration
in M&A activities
By   David Truong Lang

Cultural differences have long been 
cited among the leading causes for 
M&A failures or underperformance, 
especially in cases of cross-border 
M&A or market entry M&A. 

Corporate culture is built during 
the development history of a 
business, and implicitly influences 
employees’ behaviour and beliefs, and 
dictates their daily actions, thereby 
differentiating businesses in the same 
country or territory. Corporate culture 
is an intangible and immeasurable 
asset that creates corporate 
value. Adding to the complexity of 
organisational culture is its regional 
culture component. For example, 
Vietnamese firms usually retain some 
features of Asian culture, however 
they have their own characteristics 
which might confuse outsiders.

In an M&A transaction, cultural 
issues can arise in several ways:

 First, an unfavourable shift in 
leadership style can impact 
employees’ motivation and cause 
uncertainty, which leads to a 
potential loss of top talent. 

 Second, employees might 
respond negatively to working 
with a “new team” and show 
unwillingness to implement new 
strategies or embrace changes.

 
 Third, differences in decision-

making and internal communication 
can lead to resources being wasted, 
and a failure to execute quickly.

To address these issues, 
organisational redesign should 

be considered seriously in such 
a way that changes made after 
the acquisition/ merger will be 
designed in harmony with the 
prior organisation structure. The 
leadership should be proactive in 
defining, articulating, documenting, 
and repeating the “new culture” to 
all stakeholders through internal 
communication systems and 
scheduled all-hands meetings. Culture 
is most effective when it becomes 
explicit, transparent, and actionable. 

Furthermore, leadership should work 
with all line managers to formulate 
a decision-making philosophy that 
emphasises KPIs and timelines, and 
will not be hampered by cultural 
differences. Finally, strong employer 
branding for the new organisation 
should be built, offering career 
opportunities, rewards, and a sense 
of belonging for top talents, especially 
those from the acquired firm.

Founded in 2009, Viettonkin is a multi-
disciplinary group of consulting firms 
specialising in accounting, legal, and 
a one-stop solution to FDI enterprises 
worldwide. The FDI consulting company 
aims to facilitate and connect investors in 
Southeast Asia with the rest of the world. 

  David Truong Lang is the 

Founder and CEO of Viettonkin. 
David has over 10 years of experience, 
focused on FDI investment and 
supporting worldwide enterprises.

GGI member firm
Viettonkin Consulting 
Auditing & Accounting, Tax, 
Corporate Finance, Advisory
Ha Noi and Ho Chi Minh City, Vietnam
T: + 84 918 866 858
W: viettonkinconsulting.com

  David Truong Lang
E: info@viettonkin.com.vn

David
Truong Lang

https://www.linkedin.com/in/truonglang/
https://www.linkedin.com/in/michielteekens/
https://www.linkedin.com/in/truonglang/
http://www.viettonkinconsulting.com
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Unicorns and
decacorns in India:
the startup funding boom
By   Raghu Marwah
and   Varun Verma

India has emerged as the third largest 
global ecosystem for startups after 
the US and China, with about 60,000 
startups across the country. These 
startups not only are developing 
innovative solutions and technologies, 
but are continuously generating large-
scale employment opportunities. India 
is also the third-largest “unicorn” 
hub with 90 unicorns companies, 
only behind the US which boasts 
487 unicorns, and China with 301 
unicorns, and ahead of the UK 
which has 39 unicorn companies. 
“Unicorn” is a term used in the 

venture capital world to describe 
a privately held startup company 
with a value of over USD 1 billion.

Indian startups raised more than USD 
42 billion across 1,583 deals in 2021, 
which exceeded the total funds they 
raised in the last three years combined. 
Unicorn startups in India are solving 
problems in the local market, and 
have global ambitions. In 2022, 
there have been eight new additions 
to the “unicorn” club already, 
including companies like Fractal 
Analytics, LEAD School, Darwinbox, 
DealShare, Polygon, ElasticRun, 
Livspace, and Xpressbees.
On the other hand, Flipkart is currently 
the most valuable decacorn (a 
“decacorn” is a relatively new company 
worth at least USD 10 billion), worth 
USD 37.6 billion after raising USD 3.6 

Established in 2009, RNM Capital 
Advisors (“RNM”) is a mid-market 
focused boutique investment banking 
firm. RNM provides advisory services to 
its clients across sectors and geographies 
in the area of mergers & acquisitions, 
joint ventures/collaborations, fund 
mobilisation, restructuring & turnaround, 
valuations, due diligence, India entry, 
family office, alternative investments and 

other allied corporate finance matters.
  Raghu Marwah, a qualified Chartered 

Accountant with a Bachelor of Arts 
(Economics), joined the RNM team after 
having gained experience at one of the 
Big4 firms. He specialises in advising 
and rendering consultancy services to 
clients in relation to structuring strategic 
investments, offshore structuring, cross-
border holdings, M&A, and valuations.

  Varun Verma is a rank-holding 
Chartered Accountant from ICAI (akin 

to US CPA) and a CFA Charter-holder 
from CFA Institute, USA. He brings 
over sixteen years of rich experience in 
areas of mergers and acquisitions, fund 
mobilisation, private equity, real estate, 
valuations and asset management.

GCG Capital member firm
RNM Capital Advisors
Corporate Finance
New Delhi, India
T: +91 114 319 20 00
W: rnmcapitaladvisors.com 

 Raghu Marwah
E: raghu.m@rnm.in

 Varun Verma
E: varun.v@rnmcapitaladvisors.com

Varun VermaRaghu Marwah

https://www.linkedin.com/in/raghu-marwah-a835251/
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billion in July 2021. Other decacorns to 
emerge out of India are BYJU’s, with 
recent funding of USD 4.5 billion, and 
a current valuation of USD 21 billion; 
OYO Rooms, currently valued at 
USD10 billion; and food delivery giant 
Swiggy is the fourth startup in India 
to become a decacorn after it raised 

USD 700 million, in a round led by 
Invesco, to command USD 10.7 billion.

As of February 2022, India is home to 
90 unicorns with a total valuation of 
USD 298.69 billion. Out of these 90 
unicorns, 44 unicorn startups were 
launched in 2021, and 8 unicorns 

started in 2022. However, this is not 
the end. The months ahead in 2022 
are likely to see another unicorn 
boom in India. There are at least 15 
very promising soonicorns (startups 
with the growth potential of soon 
becoming a unicorn) in India that 
may join the unicorn club in 2022.

Investment vehicles
under the Dutch
participation exemption
By   Carijn van Helvoirt-Franssen
and   Roel Jansen

If a Dutch company holds at least 
5% of the paid-up capital on shares 
in another company (subsidiary), in 

general, the participation exemption 
applies. However, if the subsidiary 
is considered an investment vehicle, 
there might be some obstacles 
in the way. We will elaborate on 
that on a high level basis below.

Main rule
The Dutch participation exemption 
provides a full Dutch corporate 
income tax exemption on the benefits
 ...next page

EJP Accountants & Adviseurs are auditors, 
advisers, and challengers. Their team of 
55 consists of auditors, accountants and 
international tax lawyers that have a wide 
range of expertise. Their main fields of 
expertise are Dutch corporate and personal 
income tax, international taxation, Dutch 

royalty, interest and dividend withholding 
tax, estate planning, and wage tax. They 
have an AFM licence to perform audits 
for the larger mid-sized companies.

  Carijn van Helvoirt-Franssen holds 
a Masters in Fiscal Economics from 

Tilburg University and has been part 
of the EJP team since 2020. As an all-
round tax specialist, she focuses on 
providing tax advice to companies and 
their directors and major shareholders.

  Roel Jansen completed a Master’s 
degree in Fiscal Economics at Tilburg 
University in 2021 and has been 
part of the EJP team since 2019. 
As an all-round tax specialist, he 
mainly focuses on international tax 
and inheritance and gift tax.
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of a subsidiary, such as dividends 
and capital gains, in cases where the 
Dutch company holds at least 5% of 
the paid-up capital of a subsidiary. 

Investment vehicle
When a Dutch company owns a 
subsidiary as an investment, instead as 
a part of its active company, the Dutch 
participation exemption in principle 
does not apply. Dutch tax law does 
not give an unambiguous definition 
of an investment vehicle. However, 
legislation and case law provide a 
framework to determine whether 
a subsidiary should be considered 
an investment vehicle or not.

This exception in the Dutch 
participation is an anti-abuse 
provision – by this exception, 
the Dutch government aims to 
prevent mobile capital from being 
rendered low-taxed, and thereafter 
from receiving tax exempt in the 
Netherlands. Taking that as the main 
consideration for this exception, 
the Dutch government added an 
escape for so-called “qualifying 
investment vehicles”. Therefore, 
the participation exemption can 
be applied on investment vehicles, 
under certain conditions. 

To qualify, the subsidiary needs to meet 
one of the following requirements:

1. The subsidiary pays at least 10% 
corporate income tax (statutory 
and effective tax rate); or

2. The assets of the vehicle qualify 
(this is an extensive provision; 
therefore we will not elaborate 
on that in this article). 

Conclusion
The Dutch participation exemption 
appears straightforward at first glance, 
but it is quite laborious in execution. 
Therefore, it is recommended 
that you engage a Dutch tax 
advisor if this issue comes up.

Investing in Australia – 
don’t lose your losses
By   Peter Cohilj and   Tony Nunes 

When establishing business in 
Australia, a foreign parent company 

will often incorporate an Australian 
subsidiary to conduct its Australian 
business. As the Australian company 
expands, the strategic acquisition and 

merger of an Australian competitor 
may occur. Forming an Australian tax 
consolidated group with the target can 
provide various advantages including:
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i) making the acquisition more tax
 effective for the vendor, reducing 
 upward pressure on the 

purchase price;

ii) providing an opportunity to reduce 
risk by subsequently transferring 
the target’s business to another 
consolidated entity without 
income tax implications; and

iii) providing an opportunity to 
“refresh” the tax losses of your 
existing Australian subsidiary, 
and those of the target, by 
potentially allowing these 
losses to be subject to a less 
complex set of loss use rules. 

It is important to consider whether 
the target’s business is acquired via:

i) money and/or scrip (shares);

ii) an acquisition of assets;

iii) by the foreign parent directly; or

iv) by one of your existing 
Australian subsidiaries.

The structure can have numerous 
implications for the type of 
tax consolidated group that 
is formed, and the ability to 
continue using losses.

If looking to form a tax consolidated 
group, you need to consider how the 
purchase consideration is structured. 
If part of the consideration involves 
the issuing of shares from a foreign 

parent, then this can cause adverse 
tax implications at consolidation. 
This is because the amount paid for 
the target is a key variable used in 
the consolidation calculations, and 
this will determine future deductions 
and the tax costs of assets. Shares 

issued by a foreign parent may not 
always constitute consideration paid. 
Getting this wrong can have negative 
implications for the tax costs you 
are deemed to acquire in trading 
stock and depreciable assets, and 
may overinflate future capital gains.

Kelly + Partners Chartered Accountants is 
a specialist chartered-accounting business 
that assists private businesses, private 
clients, and families to manage their 
business and personal financial affairs. The 
Kelly + Partners Tax Consulting Practice 
is respected as one of the foremost tax 
advisory firms in Australia and offers a full 
range of direct, indirect, and international 
tax services.international tax services.

  Tony Nunes has over 22 years’ 
experience in providing tax advice to 
clients, especially on issues affecting 
cross-border transactions, acquisitions 

and restructures, and on all aspects of 
structuring the ownership and financing 
of corporations and their operations.

  Peter Cohilj has over 20 years of experi-
ence as a Chartered Accountant and spe-
cialist tax adviser.  His areas of specialisa-
tion include revenue authority reviews and 

audits, restructures for private fam-
ily and corporate groups, interna-
tional tax advice and employment 
taxes.
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By   Ammarah Shamim
and   Paul Johnson

What’s happened?
On 04 January 2022, the UK introduced 
a new set of rules known as the National 
Security and Investment Act 2021 (the 
“Act”). This gives the government the 
right to investigate and sometimes 
ban certain business transactions that 
involve sectors of the economy seen 
as ‘sensitive’ to national security.

Why
The Act has been introduced to 
protect the UK’s national security 
from hostile foreign parties using 
their influence or ownership over 
UK businesses and assets wherever 
situated. It equally applies to 
domestic acquirers and investors.

Who is affected?
The new rules apply to qualifying 
acquisitions in certain ‘sensitive’ 
sectors which are described as “trigger 
events” in the Act. An example of 
one of many listed trigger events  is 
the acquisition of voting rights which 
allows or prevents the passing of 
a company resolution governing 
company affairs. The significant 
thresholds are 25%, 50% and 75%. 

What sectors
are ‘sensitive’?
There are 17 ‘sensitive’ sectors which 
are notifiable in accordance with the 

Act. Some of these would appear 
to be fairly obvious such as Civil 
Nuclear Defence, Energy and Satellite 
and Space Technologies. But others 

are potentially more broad ranging 
in their scope, such as Advanced 
Materials, Computing hardware and 
Transport. A complete list of the 

Buyers in the UK
beware – and sellers too!
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sectors together with exceptions can 
be found at National Security and 
Investment Act: guidance on notifiable 
acquisitions - GOV.UK (www.gov.uk). 

How does it work?
If an acquisition falls within one or 
more of the ‘sensitive’ sectors and does 
not fall under one of the exceptions, a 
mandatory notification will be required 
to the Investment Security Unit (ISU). 
There is a legal requirement to tell 
the government about the acquiring 
entities.  In the event that a transaction 
does not trigger a mandatory 
notification, but a threat to a national 
security interest exists, a voluntary 
notification may still be required 
to enable the ISU on behalf of the 
government to form assessments as to 
whether to exercise its ‘call in’ powers. 

What are
“call in” powers”? 
The Act, somewhat unusually for UK 
legislation, has retrospective effect 
giving the government the power 

to “call in” any transaction which 
completed on or after 12 November 
2020 and which raises national security 
concerns. “Call in” powers can be 
exercised for up to 6 months from the 
Secretary of State becoming aware of 
the transaction, within a 5 year long-
stop period (this long-stop period shall 
not apply to mandatory notifications).  

What is the ISU?
The ISU is a new operational unit 
which has been set up to process 
notifications relating to national 
security concerns. The ISU has 30 
working days from notification to 
carry out an initial assessment of 
the transaction. Thereafter, if a more 
detailed review is deemed necessary, 
a second 30 working day period 
begins, which can be further extended 
by an additional 45 working days. 

Are there sanctions 
for non-compliance? 
Yes there are stringent sanctions. Any 
qualifying acquisition taking place 

without prior consent shall be void. 
Failure to comply with the Act could 
also lead to heavy penalties and 
criminal liability, including hefty fines 
and imprisonment for individuals. 

What to
do next? 
Anybody contemplating a sale or an 
acquisition in the UK needs to be alert 
to these new rules. Parties should 
consider the impact of the Act on 
any pending/current transactions 
falling within the ‘sensitive’ sectors. 
Sellers should anticipate extensive 
due diligence by buyers, with time 
specifically built into transaction 
timetables to allow for the ISU to 
complete its review. The subsequent 
consequences of getting this wrong 
are serious therefore, specific 
advice should be taken where there 
are concerns about the sector in 
which a transaction takes place.

Ward Hadaway is one of the largest 
full-service law firms in the north of 
England, with a reputation for quality, 

innovation, and a practical approach to 
meeting their clients’ needs. With 90+ 
partners and over 425+ staff, the firm’s 
approach of partner-led relationships 
with all clients is supported by a 
wealth of expertise and experience.

  Paul Johnson is Corporate Partner in 
Ward Hadaway’s Manchester office. He 
deals with a wide range of corporate matters 
including Mergers and Acquisitions and 

Private Equity, acting for management and 
institutions. Paul regularly acts for owner-
managed businesses and has a particular 
interest in family-owned companies.

  Ammarah Shamim is Corporate Solicitor 
in Ward Hadaway’s Manchester office. She 
assists clients with various transactional 
matters including Mergers and Acquisitions, 
Private Equity Investments and Corporate 
Restructures.
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